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Introduction 

1. This case considers the following issues: 

1.1. Whether or not a claimant can introduce a new ground for judicial review 

at the hearing of the matter; 

1.2. The extent of the jurisdiction of the Investigations . Committee of the 

respondent ("the Investigation Committee") and the Disciplinary 

Committee of the respondent ("the Disciplinary Committee") to 

investigate complaints submitted to them; and 

1.3. The impact of delay in the respondent's pursuit of disciplinary 

proceedings. 

2. By order dated 12 November 2017 the claimant was granted leave to make a claim 

for judicial review1 of the decisions ("the Decisions"): 

2.1. Of the Investigations Committee contained in its written report ("the 

Report") to the Disciplinary Committee dated 18 October 2013 whereby it 

determined that complaints allegedly brought against the claimant in 

respect of alleged breaches of Rules 102, 202 and 203 of the Institute of 

Chartered Accountants of Trinidad and Tobago Rules of Conduct ("ICA TI 

Rules of Conduct") disclosed a prima facie case for disciplinary action and 

referred such complaints to the Disciplinary Committee; 

2.2. Of the Disciplinary Committee made on or before 16 March 2015 to issue a 

notice (the "Notice of Complaint") requiring the claimant to appear before 

the Disciplinary Committee and to answer the complaints referred to it by 

the Investigations Committee on or about 18 October 2013; 

2.3. Of the Disciplinary Committee contained in its written ruling dated 19 

August 2015 whereby the Disciplinary Committee determined: 

2.3.1. That any delay by it in the issuance of the Notice of Complaint 

against the claimant had not prejudiced the claimant in having 

a fair hearing of the complaints contained therein; 

2.3.2. That the claimant had submitted no compelling reason why it 

would be unfair for the Disciplinary Committee to proceed to 

hear the complaints contained in the Notice of Complaint; 

2.3.3. That the Disciplinary Committee has jurisdiction to hear 

alleged breaches of Rules 202 and 203 of the ICA TI Rules of 

1 pursuant to Part 56.3 of the Civil Proceedings Rules, 1998 
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Conduct as set out in the Notice of Complaint, in addition to 

Rule 102; and 

2.3.4. That the application of the claimant seeking to dismiss the 

Notice of Complaint as being invalid, unlawful and an abuse 

of process was dismissed. 

3. The reliefs claimed included an order of certiorari to quash the Decisions and 

declaratory relief with regard to the jurisdiction of the Investigations and 

Disciplinary Committees as relates the claimant's alleged breaches of the ICA TI 

Rules of Conduct. The claimant also sought a declaration that the Notice of 

Complaint is invalid and of no effect in light of the Disciplinary Committee's delay 

in issuing same. 

4. After a careful analysis of the functions, rules and regulations of the respective 

bodies of the respondent the court came to a finding that both the Investigations and 

Disciplinary Committees had the jurisdiction to act as they did in reaching the 

Decisions that were impugned by the claimant. Acting in the capacity as an 

administrative court, this court noted that the complaint, 2 which initiated the 

investigative process into the actions of the claimant, appeared to have been 

overshadowed by the general concerns of the Investigations Committee with regard 

to the claimant's conduct while acting in the capacity of auditor in the preparation 

of the accounts of the Hindu Credit Union. Nonetheless, the court's role was to see 

whether the Decisions in question were open to successful challenge on any of the 

familiar grounds which support an application for judicial review.3 It having been 

made clear that the investigation was properly initiated by a valid complaint4 the 

claimant was unable to successfully challenge the jurisdiction of the Investigations 

Committee or the Disciplinary Committee and there was no suggestion by the 

claimant that there was a breach of natural justice as a result of him having received 

notice of the complaint at a late stage especially since he has failed to show any 

prejudice suffered as a result. 

5. The court was of the further opinion that the scope of the investigation undertaken 

by the Investigations Committee, and the resulting breaches alleged to have 

occurred, all emanated from the complaint which initiated the same and cannot be 

characterized as an excess of that body's jurisdiction. To apply such a limited 

interpretation to the powers of the Investigations Committee would be to unfairly 

2 Which would later become known as 'the Browne Complaint' 
3 See R v Crown Court at Manchester ex p McDonald [1999] 1 WLR 841 at pages 850 - 851 per 

Bingham CJ 
4 See the Minutes of the meeting of Investigations Committee held on Wednesday 31 October 2012 
annexed as 'Cll' to the affidavit of Cynthia Lyons filed on 12 April 2016 
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restrict that Committee's function and hinder the respondent's object to promote 

and protect the welfare and interest of the accountancy profession in Trinidad and 

Tobago.5 

6. Finally, on the issue of delay, this argument also failed because (i) there was no 

breach of any rules, statutory or otherwise, when the Disciplinary Committee issued 

the Notice of Complaint approximately 17 months after receiving the Report from 

the Investigations Committee containing the alleged breaches by the claimant and 

(ii) the applicable test, in the absence of a statutory breach, would be a consideration 

of whether or not the claimant would have been prejudiced by the delay and the 

court could not have come to such a finding on the evidence presented. 

7. The claim was therefore dismissed. 

Background 

8. The respondent is a statutory body incorporated by The Institute of Chartered 

Accountants of Trinidad and Tobago (Incorporation) Act No. 33 of 1970 ("the Act"). 

Section 3 of the Act outlines that the objects of the respondent are, inter alia: 

8.1. To regulate the ethics, discipline, professional conduct and standards of its 

members and students; 

8.2. To promote and protect the welfare and interest of the Institute and the 

accountancy profession in Trinidad and Tobago; 

8.3. To do all such things as are incidental or conducive to the attainment of the 

above objects or any of them. 

9. Section 4 of the Act gives the respondent the power to make rules for the proper 

conduct of its proceedings and discharge of its duties, powers and functions. Those 

rules were adopted on 30 March 1973 ("the 1973 Rules"). The 1973 Rules make 

provision for the annual appointment of two committees, the Investigations 

Committee and the Disciplinary Committee. The Investigations Committee 

investigates complaints against members of the respondent in order to determine 

whether such complaints disclose a prima facie case for disciplinary action, in which 

case, such complaints are referred to the Disciplinary Committee. Thereafter, the 

Disciplinary Committee is required to notify the member of the nature of the 

complaint and proceed to carry out a hearing of the matter to determine whether 

and what disciplinary action is warranted. 

5 See s 3 of The Institute of Chartered Accountants of Trinidad and Tobago {Incorporation) Act No. 33 of 
1970 
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10. The 1973 Rules also make provision for rules of professional conduct and the 

prescription of the standard of fitness and moral character of members and students 

which has resulted in the adoption of the following: 

10.1. The !CATI Rules of Professional Conduct on 20 March 1974; 

10.2. The International Standards on Auditing (ISA) and the International 

Accounting Standards (IAS) on 24 February 1988; and 

10.3. The ICA TI Rules of Conduct in September 1992. 

11. Rule 51 of the 1973 Rules vests the direction, control and management of the affairs 

of the respondent in a Council. 

12. By letter dated 27 December 2012 Chairman of the Investigations Committee wrote 

to the claimant advising that the Council was concerned that he may have breached 

a number of the respondent's rules as well as standards that relate to the accounting 

profession, specifically (i) Rule 18(a) of ICA TT Rules of Professional Conduct; (ii) 

Rules 101, 102, 202, 203 and 401 of ICA TI Rules of Conduct;6 and (iii) ISA rules 200 

and 250. The claimant was informed that these breaches may have resulted from his 

actions and statements at the Commission of Enquiry into the failure of Hindu 

Credit Union Cooperative Society Limited7 ("the Commission of Enquiry") on 22 

and 23 October 2012. 

13. Specifics of the possible breaches were set out in a schedule attached to the letter 

and it was noted that the Council may, pursuant to Rule 18(e) of the 1973 Rules, call 

upon a member to provide it with information in order that it may deal with a 

matter it considers to be of public concern and which may be derogatory to the 

reputation, dignity and honor of the respondent or the profession and may refer the 

matter to the Investigations Committee. The claimant was advised that the Council 

had referred a complaint regarding the aforesaid breaches to the Investigations 

Committee and he was called upon to attend before the Investigations Committee. 

Copies of the verbatim notes of the proceedings before the Commission of Enquiry 

on 22 and 23 October 2012 and the documents presented to the Commission were 

enclosed with the letter together with the relevant rules. 

14. The events which followed in relation to correspondence between the parties and 

appearances by the claimant before the Investigations Committee are accurately 

reflected at paragraphs 17 to 26 of the claimant's affidavit filed on 25 November 

2015. He appeared on two occasions before the Investigations Committee, on 7 

6 There referred to as the ICA TT Member Rules of Conduct 
7 The Commission of Enquiry into the failure of CL Financial Limited, British America Insurance Company 
{Trinidad) Limited, Caribbean Money Market Brokers Limited and the Hindu Credit Union Co-operative 
Society Limited 
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March 2013 and 12 July 2013, as well as made submissions as to why a prima facie 

case had not been made out against him in relation to the alleged breaches. 

Thereafter, by letter dated 22 October 2013 the claimant was informed that the 

Investigations Committee had referred the complaint against him to the 

Disciplinary Committee and that he would be contacted by the Disciplinary 

Committee. 

15. It was not until 16 March 2015 that the claimant received, under the hand of the 

Secretary, the Notice of Complaint from the Disciplinary Committee. By that notice 

the claimant was required to attend before the Disciplinary Committee to answer 

the complaints brought against him in respect of breaches of Rules 102, 202 and 203 

of the ICA TI Rules of Conduct. The sequence of events which followed in relation 

to the disciplinary proceedings and the correspondence exchanged between the 

parties is accurately reflected at paragraphs 30 to 43 of the claimant's affidavit filed 

on 25 November 2015.8 

16. By letter dated 18 March 2015 the claimant requested the identity of the party 

making the complaint against him as the Notice of Complaint was silent in relation 

to same and he also requested time to put in a written response. By letter dated 23 

March 2015 the hearing of the Notice of Complaint was rescheduled and the 

claimant was advised that the Disciplinary Committee would revert in due course 

with the identity of the complainant. 

17. By letter dated 21 April 2015 the claimant reminded the Disciplinary Committee of 

his entitlement to know the identity of the complainant. The Disciplinary 

Committee was also put on notice of his intention to raise a preliminary objection at 

the scheduled hearing to the effect that the inordinate delay between the referral of 

the complaint by the Investigations Committee on 22 October 2013 and the issuance 

of the Notice of Complaint on 16 March 2015 rendered the disciplinary proceedings 

unlawful, unfair, in breach of natural justice and/or amounted to an abuse of 

process. 

18. By letter dated 22 April 2015 the claimant was advised that the complainant was 

Mariano Browne. The claimant requested a copy of the complaint and all documents 

submitted with same by letter dated 23 April 2015. By that letter the claimant also 

requested all the documents the Disciplinary Committee intended to rely on at the 

hearing and the names of the persons constituting the Disciplinary Committee. 

8 With one qualification by the respondent in relation to para 43 (b) of the claimant's affidavit which 
referred to rule 103 when it ought to have referenced rule 102 - see para 26 of the affidavit of Richard P 
Young filed on 18 January 2016 where he indicated that the qualification referred to para 38{b) of the 
claimant's affidavit in error as there is no such paragraph in the claimant's affidavit 
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19. By letter dated 28 April 2015 a copy of the complaint of Mariano Browne was 

provided to the claimant. It took the form of an email correspondence sent on 24 

October 2012 from Mr. Browne to Cynthia Lyons, Corporate Secretary of the 

respondent, which included the link, http://www.guardian.co.tt/news/2012-10-

24/depositors-dark-about-31m-loss-auditor-accused-co11usion-managers. and 

stated, "Please refer this matter to the Investigation Committee." The link related to an 

article with the headline 'Depositors in dark about $31m loss' and appearing at page 

A3 of the Guardian Newspaper published on 24 October 2012. That letter also 

advised that the members of the Disciplinary Committee, at the time the Notice of 

Complaint was issues, included Mr. Mariano Browne but that Mr. Browne had not 

participated in the Disciplinary Committee since 17 February 2014 when he 

identified himself as the complainant at a meeting of the Disciplinary Committee. 

20. The hearing in relation to the Notice of Complaint took place on 30 April 2015 at 

which then attorneys for the claimant made oral submissions on the issue of the 

delay and further raised a new point that the complaint was limited to alleged 

breaches of Rule 102 of the ICA 'IT Rules of Conduct and as such the Disciplinary 

Committee could not consider alleged breaches of Rules 202 and 203 of the ICA 'IT 

Rules of Conduct. Supplemental written submissions in relation to the new point 

was filed 8 May 2015. 

21. By letter dated 3 June 2015 the Disciplinary Committee provided an explanation for 

the 17 month delay in delivering the Notice of Complaint in response to which the 

claimant made further submissions on the issue of delay by letter dated 8 July 2015. 

22. On 19 August 2015 the Disciplinary Committee issued its written ruling ("the 

Ruling") in relation to the preliminary points raised by the claimant and held that 

halting the disciplinary proceedings on the ground of delay was not warranted. In 

addition, it was held that the attempt to limit the complaint to a breach of Rule 102 

of the ICA 'IT Rules of Conduct was unmeritorious in that the Disciplinary 

Committee had the jurisdiction to hear the alleged breaches of Rules 202 and 203 of 

the ICA'IT Rules of Conduct. In resolving the jurisdictional issue the Disciplinary 

Committee was primarily influenced by the belief that the Investigations Committee 

had proceeded to carry out its investigations under the referral powers of the Council of 
!CATT [the respondent] under Rule 18(e),9 which provides:10 

"Not withstanding the terms of the Rules of Professional Cond11t1, the Cotmtil shall have 
the additional right and power to determine from time lo time in partic11/ar cases, what acts, 
0111issions, matters or things co11stitute 11,ifit11ess, lack of moral charatter, or professional or 
other misconduct in members and students or constitute violations of the mies and regulations 

9 of the 1973 Rules 
10 See para 4.18 of the Ruling 
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of the Institute or are or have been derogatory to the reputation, dignity or honor of the 
Institute or the Profession. 

Further, the Co1111"il mqy, whenever it, in its absolute discretion, considers O'!J matter to be 
of public concem and which mqy be derogatory to the reputation, dignity or honour of the 
Institute or the profession call upon the member and or members in the case of a partnership, 
direct/y concerned to provide such further information as the Council mqy consider necessary 
in order to deal with the matter. If the Council is of the opinion that the matter requires 
futther investigation the Council mqy refer the matter to the Investigations Committee as a 
Complaint and the matter shall be dealt with thereafter in accordam:e with Rules 21 to 3 3 
herein .... " 

23. At paragraph 4.16 of the Ruling the Disciplinary Committee noted that the member 

[the claimant] was advised by letter dated 27 December 2012 that the referral to the 

Investigations Committee was made under the provisions of Rule 18(e) of the 1973 

Rules. For that reason the Disciplinary Committee rejected the claimant's 

submission that the jurisdiction of the Committees were limited to the matters set 

out in the Browne Complaint. It was held that, "To confine an investigation to the 

narrow parameters of a complaint by a person under Rule 23 does not do justice to the 

Rules." 

24. By letter dated 17 September 2015 attorneys for the claimant wrote to the 

Disciplinary Committee and pointed out that he was informed that the Council itself 

had not taken any decision to refer a complaint against him to the Investigations 

Committee. Instead, at a meeting of the Council held 28 November 2013 the Council 

simply decided that a complaint which had been made against him by Mr. Browne 

should be dealt with by the Investigations Committee in accordance with due 

process. 

25. The claimant's 17 September 2015 letter was acknowledged on the 18 September 

2015 with the Disciplinary Committee responding to same on 26 October 2015. By 

that response the Disciplinary Committee confirmed that the complaint was been 

initiated by Mr. Browne; that the Secretary of the Council had placed the matter in 

the hands of the Investigations Committee; and that the Investigations Committee 

might properly explore any fact or matter which came to the attention of the 

Secretary whether in a complaint or otherwise. The Investigations Committee's 

Report was attached. That report did not reference the complaint by Mr. Browne. 

26. The application for judicial review was filed 6 November 2015. By order dated 3 

December 2015 the Disciplinary Committee undertook to adjourn its disciplinary 

matter against the claimant to a date after the determination and hearing of this 

claim at first instance. 
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Grounds for Judicial Review 

27. The claimant's challenge to the Decisions are primarily that the respondent lacked 

the jurisdiction to act as it did and/or that the delay in issuing the Notice of 

Complaint rendered it unlawful and/or made it unfair and/or an abuse of process 

and/or in breach of natural justice for the Disciplinary Committee to continue with 

the complaint set out therein. 

28. As relates the issue of jurisdiction the claimant submitted that: 

28.1. There was no complaint referred to the Investigations Committee as the 

email by Mr. Browne (the Browne Complaint) did not constitute a 

complaint as was required for that Committee to invoke its powers of 

investigation; 

28.2. Even assuming that the Browne Compliant constituted a complaint in 

accordance with the 1973 Rules, the Investigations Committee never 

investigated that complaint but instead embarked upon an investigation as 

delegates of Council thus acting outside its remit and powers as stipulated 

by the 1973 Rules; and 

28.3. In any event, the Browne Complaint did not entitle the Investigations 

Committee to undertake, without reference to any complaint, an inquiry at 

large into statements made by him before the Commission of Enquiry and 

was limited to investigating only those facts and matters set out in the 

complaint. 

29. As relates delay the claimant asserted that: 

29.1. The Notice of Complaint was invalidated by the delay and accordingly 

unlawful and; 

29.2. Even if it was not unlawful, the delay make it unfair and/or an abuse of 

process for the Disciplinary Committee to continue with this matter and so 

the court ought to use its inherent jurisdiction to discontinue such 

proceedings. 

30. The assertion that the Browne Complaint cannot be considered a complaint was 

raised for the first time at the hearing of this matter on 17 November 2016, sometime 

after submissions had been filed.11 Counsel for the claimant maintained that he was 

entitled to raise the point and same was strongly rejected by counsel for the 

11 Submissions having been exchanged by the parties on 1 April 2016 
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respondent. In any event the point raised must fail but the court considered 

counsel's arguments. 

Amendments to grounds for judicial review 

31. Section 5 (4) of the Judicial Review Act Chap 7:08 contemplates that there may be 

an amendment to the grounds upon which a claim for judicial review is based and 

provides: 

(4) A11 applicant is not limited to the gro1tnds set out in the applicatio11 far judidal review 
but if the applicant wishes to re/y on any other ground not so set out, the Court n,qy, 011 such 
terms as it thinks fit, direct that the application be amended to spedfy such other ground. 

32. The Judicial Review Act does not give any guidance as to when any such 

amendment can be made. In the CPR, the court's power to permit an amendment to 

any claim for an administrative order is found at rule 56.12(2)12 of the CPR under 

the heading 'Case Management Conference'. The power then is specifically 

bestowed with reference to the court's powers at a case management conference. 

33. In the case of Gafoor v The Attorney General of Trinidad and Tobago & Anor 

CV2012-00876 Kokaram J disallowed some of the proposed amendments to the 

claim on the ground that he was not satisfied that the amendments could not have 

been made at a much earlier stage. The application was made at a pre trial review 

promptly after the disclosure of relevant letters but was denied in part because it 

would have led to a new case that would have further delayed the hearing of the 

motion. In allowing some amendments His Lordship noted that there was no 

prejudice to the respondent and in finding that such an amendment can be made a 

the pre trial stage said at paragraph 21: 

''However conceptual/y as the Courl exercises the powers of case management at the pre trial 
review stage there should be 110 d!Jlerence in approach at the pre trial review stage. Indeed in 
Digicel (I'rinidad and Tobago) Limited v Macmillan CV2006-03320, Jones J was 
prepared to hold the view that at a pre trial review stage the court had the dis,:retion to permit 
an amendment of the judicial review application. This discretion to grant an amendnmrt m11st 
be exercised having regard to the desire to deal with the case j11st/y and as Jones J obseroed in 
Digicel the fallowing considerations come into plqy: 

'Part 56.13(2) of the Civil Proceedings Act 1998 as amended ('~he CPR'; under the 
rubrk Case Management Conference states the Judge mqy allow the Claimant to ammd a,!Y 
claim far an administrative order. This, I inte,pret, gives the co11rt the discretion to allow an 
ame11dme11t to an application far judicial review al a case management conference in an 
appropriate case. Despite the fact that the parties were at the pre-trial review stage I have no 
doubt that the Judge has the discretion, in an appropriate case, to grant an amendment at 

12 "The judge may allow the claimant to amend any claim for an administrative order or to substitute 
another form of application for that originally made" 
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this stage. The exercise of this discretion is guided by the substantive law and the overriding 
oijective of the CPR. Part 1 of the CPR requires the Court to deal with each case just!J. 
Part 1.1 lists some g11idelines that a co1,1rt ought to consider when exercising its discretion 
under the CPR Included in these guidelines, and to my mind relevant to the application, are: 
the need to ensure that the case is dealt with e>.peditious!J, Pa,11.1 (d); and the need to allot 
to it an appropriate share of the co11rt's resources, Part1 .1 (e). ' 

See also a similar approach adopted l?J the Court of Appeal in De11nis Graham v Police 
S enlice Commission CA 14 3 of 2006 per Mendonca ]A. 

34. Kokaram J further opined that the court was required to arrive at a result that is 

economical and proportionate and that the same test as that applied at the leave 

stage would be applicable. 

35. This is in keeping with the reasoning of Mendonca JA in Appeal in Dennis Graham 

v Police Service Commission CA 143 of 2006 where he said: 

"30. In an application far leave to app!J far judicial review the applicant m11st demonstrate 
that there is an azy,uable t'tJse and that gro1111ds far seekingjudidal review exist. For leave lo 
amend to have been proper!J granted therefore, Graham wo11ld have had to have demons/rated 
that he had an azy,uable case. I also agree with Counsel far the Commission that in the 
context of this case given the lateness of the application he would also need to have satisfied 
section 11 of the J udidal Review Act. 

36. Counsel for the claimant introduced for the first time the argument that there was 

no valid complaint at the hearing/trial of the matter. It was suggested that this 

argument, though not expressly referred to in the grounds for judicial review or his 

written submissions, formed part and parcel of the claimant's challenge to the 

Decisions based on a want of jurisdiction and ought not to be considered a 'new 

ground'. Respectfully, and as indicated by the court when the matter was heard, an 

allegation that the Brown Complaint did not entitle the defendant to extend the 

ambit of the complaint is not the same as suggesting that there was no complaint, 

the latter being a new ground that goes to the heart of the matter.13 

37. It was then argued that being a ground which raises the issue of jurisdiction an 

administrative court ought not to shut the party out and that the court is permitted 

to hear the new ground especially so if there were no issues in dispute. In that 

regard reliance was placed on the authorities of R (on the application of 007 

Stratford Taxis Ltd) v Stratford-on-Avon District Council [2011] EWCA Civ 160, B 

v Secretary of State for Work and Pensions [2005] EWCA Civ 929 and Regina v. 

Secretary of State for the Home Department, ex parte Benwell [1985] Q.B. 554. 

38. In the case of R v Stratford-on-Avon District Council, May P LJ, in delivering the 

judgment of the Court of Appeal,14 found that the Recorder was wrong for not 

13 See page 14 of the transcript 
14 For the United Kingdom 
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having permitted a ground which was introduced a week before the hearing in 

submissions. The ground alleged that Cabinet failed to consider matters which were 

relevant to the decision under challenge. There was an admission that there would 

have been no real prejudice to the respondents had this ground been ventilated and 

at paragraph 10 May P LJ stated: 

"10. In our jttdgment, the judge was wrong not to permit the appella11ts to contend that the 
cabinet took the decision on 15th Dece1JJber 2008 without themselves adeq11ate/y ,:onsideri11g 
the matters which needed co11sideratio11. It was not contentious that the operative 
decision was that of the cabinet on 15th December 2008. The appellants' 
claim form had expressly asserted that it was this decision which was 
challenged. The main thrust of the evidence and written submissions 
may have related, until shortly before the hearing, to the proceedings 
before the committee. But we are satisfied that the respondents were 
aware that it was the cabinet's decision which was under challenge, and 
the judge's view that the issue was raised too late to allow the respondents to meet it proper/y 
does not stand up to scrutiny. The first ground o/ appeal therefore succeeds. " 

39. Therefore, clearly, the parties were on the same page with respect to the decision 

being challenged hence the statement that the operative decision was not 

contentious. 

40. In the case of B v Secretary of State for Work and Pensions the Court of Appeal 

permitted the ventilation of an argument raised for the first time in that court as it 

was akin to submissions going to jurisdiction and the court considered that it would 

be wrong to shut the argument out. That matter concerned a public law claim. 

41. In the matter of ex parte Benwell Hodgson J allowed the applicant to raise, during 

the course of the hearing, a ground he described as requiring a good deal of elasticity 

to bring the allegation within the pleaded grounds. The allegation averred that irrelevant 

matters had been taken into account and the judge found that there would be no 

injustice to the respondent in allowing the amendment to the proceedings. Hodgson 

J said: 

''During the course o/ the hearing it became apparent, particularfy when the attention o/ the 
court was drawn to the provisions o/ the Disciplinary Code in paragraph 7, that the most 
serious allegation made against the Secretary ef State was that he had taken into account the 
"press communication" and that that was something that he ought not, in fairness to the 
applicant, to have taken into acco11nt. Mr. Brown objeded that that allegation had not bem 
pleaded. Certain/y, as I have said, it would req11ire a good deal qf elasticity to bring the 
allegation within the pleaded grounds. However, I took the view, parlicular/y in the light of 
what Mr. I.ester told n1e about the proceedings before and his submission to Forbes]. that 
110 injustice to the Home Office would be done l!J allowing an amendment to the proceedings. 

As original/y drafted the amendment which was to be by addition read.· 

''Further or in the alternative the Secretary of Stale acted in breach of naturaljmtice 
by decidi11g to ilnplenmzt the dismissal o/ the applicant on the ground of (or l!J 
reference to) his trade union activities in alleged/y making remarks to the press about 
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the then Governor of H.M. Prison Dartmoor, without charging him in respect of 
that matter or otherwise giving hin1 a fair opportunity to answer that allegation. " 

I allowed the amendment with the addition of the words '}Jr f?y reference lo imlevant 
considerations" after the words "natural justice" and the deletion of the two words "trade 
1111ion." That is a straight and uncomplicated averment that the Home Secretary took into 
acco11nt a matter which he ought not, in fairness to the applicant, to have taken into account. 

42. Obviously, the amendment allowed was to take into account, on the reliefs, a matter 

which was already, evidentially, before the court in relation to the reliance on the 

press communication. 

43. The authorities would suggest that: 

43.1. To state the obvious, it is for the court to determine whether or not there 

can be an amendment to the grounds for judicial review; 

43.2. The CPR points to that power being exercised at the case management 

stage and so any such amendment should be made sooner rather than later; 

43.3. The court may have a discretion to permit the amendment after the case 

management stage but the decision must be made judiciously and after 

considering the possible prejudice to the respondent; 

43.4. In considering whether or not to grant the amendment, the applicant for 

the amendment would have to demonstrate that he had an arguable case 

and, in the instance of delay in making the application, especially as late as 

has occurred in these proceedings, would also need to satisfy section 11 of 

the Judicial Review Act. 

44. Having considered the circumstances surrounding the application for the 

amendment, the court notes that there is obviously no information with respect to 

the satisfaction of section 11 of the Judicial Review Act and therefore the claimant 

has not provided any information in relation to the delay in raising this new ground. 

Of course, there is also no information with respect to the issue of prejudice for the 

court to even conduct a full analysis of that. The suggestion made by the claimant's 

attorney at law that it is a question of law as to whether or not the complaint was a 

valid complaint fails to take into account the fact that the court could have had that 

issue resolved as a preliminary one and so have avoided the costs of a full trial if the 

contention was correct. Further, it has to be noted that this was not a position 

adopted by the claimant before the respondent's various committees. 

45. In principle, therefore, the court is not minded to allow this new ground to be raised 

at the trial - on the morning itself - especially in the environment of the CPR which 

demands trial certainty and an early exposition of the issues for determination. 
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46. In any event, even if the court is wrong on the point, the court is the respectful view 

that the challenge to the complaint cannot succeed. 

Jurisdiction 

47. The jurisdiction of the Investigations Committee and the Disciplinary Committee to 

investigate and impose sanctions in relation to a 'complaint' is articulated at Rule 23 

of the 1973 Rules which provides: 

23. Matters to be laid before Investigations Co1JJmittee and Duties 

a. It shall be the right of any person to bring to the attention of the Secretary a,!Y fa,ts or 
1JJatters indicating that a member and / or firm or student 1JJay have beco1JJe liable to 
disciplinary action. 

b. Where any facts or 1JJatters come to the attentio11 of the Secretary indicating that a 1JJe1JJber 
and/ or firm or st11dmt may have become liable to disciplinary action in accorda11ce with this 
Schedule (hereinafter referred to as a 'complaint1, or that a 1JJember or member firm may 
have become liable to disciplinary action, the Secretary shall lay it before the Investigations 
Committee. 

c. The Investigations Committee shall consider whether a complaint dealt with discloses a 
prim a facie case far disciplinary action. If it considers that it does it shall (i) -refer a t'Omplaint 
to the Disciplinary Committee; or (ii) order that no further action be taken 011 the t'Omplaint. 

d. If the Investigations Comn1ittee -refers a complaint to the Disciplinary Committee it shall 
send to the Disciplinary Committee a summary of the facts a11d matters which we-re before 
the In11eJtigatio11s Co1JJmittee, together with a summary or copy of a,!Y representations made 
by the defenda11t to the Investigations Committee. 

e. In deciding whether a complaint ought to be referred to the Disciplinary Committee the 
Investigations Committee shall be e11titled to take into at'COtllll any facts or matters which 
may have bem considered by the Investigations Comn1ittee on previous occasions in relation 
to the member and/ or firm or studmt concerned (in respect of which, although a prima facie 
case had been made out, 110 complaint was referred to the Disciplinary Committee) and if it 
decides to refer a complaint to the Disciplinary Committee then the complaint may include 
all or any of the facts and matters which were on each occasion so ,·011sidered by the 
Investigations Committee. 

48. In addressing the issues relating to the respondent's jurisdiction generally the court 

was asked to be mindful that the reputation of accountants serves a public purpose 

and so the court is required to strike a balance between the public interest and the 

rights of the claimant. Counsel for the respondent stressed that the court should not 

allow formality to trump substance as articulated in the case relied on by both 

parties, that of Gorlov v The Institute of Chartered Accountants in England and 

Wales [2002] EWHC 2202 (Admin) wherein Burnton J expressed at paragraph 37: 

'Two conflicting principles app/y to the construction of these bye-laws and regulations. The 
first, relied up-011 by the Institute, is that bye-laws of professional 011,anisations should be 
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construed benevolentfy: if Leggatt L] in R v Institute of Chartered Accountants ex parte 
Nawaz (CA, 11nreported, 25 April 1991) at page 6 of the transcript, app/ying to the 
Institute the dictum of Lord Johnson CJ in Kruse v Johnson [1898} 2 QB 91, 99 relating 
to coun!J councils: " ... the l?Je-laws of public represmtative bodies ought to be s11pported if 
possible and benevolentfy interpreted". The second, relied 1tpon f?y Mr Gorlov, is that 
regulations relating to distiplinary offences should be strictfy construed, so as to avoid PreJiidice 
or il!}ustice to those accused of them. The resoh,tion of these conflicts m11st take into account 
that, as recent events in the USA have vividfy demonstrated, ejje,tive regulation of the 
acco1111tanry profession fu!fils an important public interest; that the disciplinary functions of 
the Institute therefore fa!ftl a p11b/ic purpose; but that the sefeguards for the Defendant 
provided for in the Disciplinary Bye-Laws must be given a sensible interpretation to avoid 
any prejudke or injustice to Defendants. " 

Whether the Browne Complaint was a valid 'complaint' 

49. As rightly noted by the claimant, the jurisdiction of the Investigations Committee is 

invoked upon receipt of a complaint. Rule 23 of the 1973 Rules defines a complaint 

as any facts or matters indicating that a member may have become liable to disciplinary 
action. Having considered the authorities referred to by counsel for the claimant the 

court, nonetheless, accepts the respondent's submission that the regulation as 

framed is calculated to eschew any technical requirements with regard to manner 

or form in which complaints are made and includes information in general coming 

to the attention of the Secretary which is indicative of wrongdoing. 

50. The issue raised in relation to the Browne Complaint is twofold in that, according 

to the claimant, a complaint is not a general allegation of misconduct and given that 

an allegation ought not to include supporting material, all that would be left of the 

Browne Complaint would be a request to refer a link to the Investigations 

Committee. In this way counsel for the claimant argued that there were simply no 

facts or matters formulated in the email to warrant a complaint. 

51. Counsel's submission that a complaint ought not to include supporting documents 

is based on the analysis of a case with a different regulatory system than that under 

review. The case relied on was Ireland and another v Health and Care Professions 

Council [2015] EWHC 846 (Admin) wherein Jay J opined that in defining an 

'allegation' the focus must be on that which is alleged, more than on the corpus of 
supporting material which impinges on the issue. The judge found that an "allegation" 

does not embrace the supporting evidence but is confined to the formulation of the 

facts and matters alleged. In that case however the respondent was responsible for 

referring allegations of misconduct to its investigating committee which was done 

and in relation to which the investigating committee found that there was a case to 

answer. Subsequent to referring the first allegation the council referred additional 

allegations which could have been formulated on the material that was originally 
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before the investigating committee. The investigating committee nonetheless found 

that there was a case to answer in respect of what it called the 'amended' allegations. 

The challenge then was to the power of the council to put forward new allegations 

before an investigations committee when the committee itself could have addressed 

said allegations on the material before it. In finding that the council did have such a 

power the judge relied on the narrow interpretation to be given to the phrase 

'allegation' and found that the regulations permitted the introduction of the new 

allegation, even if what in substance had occurred was an amendment, because the 

determining factor was the wording of the allegation and not the supporting 

documents. 

52. It should be noted that in that case the council was found to have the power to assess 

reformulate and expand upon the allegation before it was referred to the 

investigations committee. In this matter a 'complaint' is received by the Secretary, a 

lay person, and can be lodged by any person, be it a member or the general public. 

It is for this reason that counsel for the respondent submitted that the definition of 

complaint must be flexible enough to permit a lay person to bring matters to the 

attention of the respondent as they may not be in a position to formulate same with 

reference to the relevant rules. 

53. The claimant's second point, that an allegation ought not to include supporting 

material, was based on counsel's interpretation of the case of Gorlov v The Institute 

of Chartered Accountants in England and Wales but that case also suggested that a 

complaint is not a general allegation of misconduct but includes the facts and 

matters. Respectfully, the contents of the email cannot be looked at on its face alone 

but must be seen as including the email thereto annexed which raised several issues 

of concern. In Gorlove, it was said: 

Furthermore, the definition of "complaint" i11 Disciplinary Bye-Law 9 points against 
literalism or fom1alism. A complaint as defined is not an allegation of misconduct, but the 
underfyingfacts and matters to which the allegation relates. While this definition cannot be 
applied unifarmfy to references to a formal complaint (for example, Disciplinary Bye-Law 
3 3 (1) refars to a formal complaint being proved· it must refar to the allegation formulated in 
the fonJJal complaint), it does strengthen the case for substance as against 
form. 

[Emphasis added] 

54. In presenting the argument, counsel for the claimant seemed to be suggesting that 

no attention should be paid to the contents of the link which was included as it was 

not actually attached to the email or physically produced for the respondent. To the 

court's mind that would be going against the recommendation in the case relied on 

by counsel and giving credence to form as against substance. 
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55. The Browne Complaint contained sufficient facts and matters to have constituted a 

complaint for the purposes of the 1973 Rules. As counsel for the claimant readily, 

and frankly, admitted, where facts and matters comes to the attention of the 

Secretary or the attention of the Investigations Committee that constitutes a 

complaint. 15 There need not be any particular allegation or physically attached 

documents as same is not required by the regulations under consideration. 

Whether the Browne Complaint was investigated 

56. By this argument there is no allegation that the respondent lacked the jurisdiction 

to investigate the complaint. Instead the claimant maintains that the failure of the 

Investigations Committee and subsequently the Disciplinary Committee to refer to 

that complaint in coming to the Decisions would indicate that they did not have the 

jurisdiction to act as they did. 

57. Mr. Young, a member of the Disciplinary Committee, admitted that the respondent 

was misplaced in the source of the complaint but the nature of the complaint itself 

was the same as that contained in the Browne Complaint. At paragraph 38 of his 

affidavit filed 18 January 2016 he stated: 

Whilst it is t111e that the Disciplinary Committee, after its perttsal of the Investigations 
Committee &port and its letter of 2 7 December 2012, formed the opinion that there was 
indeed a referral of a complaint by the Council tmder 111le 18 (e), it wo11ld appear that the 
on/y complaint in fact referred to the Investigations Committee was the Browne Complaint. 
The Investigations Committee did in fat,1 refer to the concerns of 'Council' in the Investigations 
Committee Report. However, this appears to have emanated from the fact that it saw itself 
as a delegate of the Co11ncil and acting 011 behalf of the Counsel at all times. 

58. He went on to state: 

Whilst, there does appear to have been some imprecision in the Investigations Committees 
view of its authority in general which led to the Disciplinary Committees emr as to the 
Council being a source of the Complaints, the Disciplinary Committee however took and 
maintains the view, that in this case this did not lead either the Investigations Committee or 
the Disciplinary Committee to act outwith the parameters of their powers. In short both the 
Investigations Committee and by extension the Disciplinary Committee, in the final ana/ysis, 
had the powers to respet,1ive/y investigate and hold disciplinary proceedings into the refemd 
complaints. 

59. So the complaint would have been considered but the source of the complaint was 

misconceived. Whether the source was Mr. Browne or the Council, the respondent 

had the jurisdiction to investigate but the claimant sought to advance that because 

the source of the complaint, and by extension the jurisdiction, was misplaced, the 

respondent did not have any jurisdiction at all to act as it did. It was thus submitted 

15 See page 23, lines 13 -15 of the transcript 
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that the respondent investigated without the power that they represented they had 

by their initial correspondence to the claimant. While he admitted that the Browne 

Complaint may have been in the minds of the Investigations Committee, based on 

the discussion at its meeting held on 31 October 2012, he maintained that they never 

investigated the complaint/email but rather the concerns of the Council as admitted. 

Further, as no complaint was referred by the Council the Investigations Committee 

therefore lacked the jurisdiction to embark upon the investigation without reference 

to the Browne Complaint. 

60. In addressing this issue of jurisdiction, it not being one relating to a breach of natural 

justice, the court accepts the submission of the respondent that it is irrelevant if both 

the Committees fell into error with regard to the source of their jurisdiction as the 

relevant question is whether they had the jurisdiction to proceed in respect of the 

complaint in question.16 

61. In any event, the ultimate source of the complaint from the Browne Complaint and 

the investigation by the Investigation Committee is the same - the claimant's 

evidence at the Commission of Enquiry. 

Whether the Investigations Committee went outside the scope of investigation 
permitted by the complaint 

62. In further challenge to the Decisions the claimant argued that even if the respondent 

was carrying out an investigation into the Browne Complaint then it was limited to 

the facts and matters referenced by the article namely, (a) a specific suggestion that 

the claimant had not shown $31million in losses incurred by the HCU in his 2005 

audited report, preferring instead to include it in a separate statement in 2006 so as 

to give the HCU time to get its act together and (b) a suggestion that the claimant 

had withheld from the HCU membership at the 200 AGM losses incurred by the 

HCU. It was asserted that the respondent lacks the authority to expand upon the 

complaints by itself identifying other matters underpinning general allegations of 

misconduct contained in the article by calling for evidence given during the 

Commission of Enquiry and absent from the Browne Complaint. 

63. The claimant's submission begs two questions, (i) what were the matters raised in 

the email and by extension the article and (ii) what were the rules which he is alleged 

to have breached or the misconduct with which he is charged. The article referred 

to in the Browne Complaint is annexed. A helpful summary of the matters set out 

in the article was provided by Mr. Young in his affidavit at paragraph 11. At 

paragraphs 40 to 42 Mr. Young went further to outline each of the charges alleged 

16 See generally Ireland and another v Health and Care Professions Council 
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64. 

in the Notice of Complaint and showed its correlation to the matters raised in the 

article. At paragraph 43 Mr. Young stated that: 

The complaints against the clai111a11t - in relation to which it 111qy be added that he was given 
full opportu11iry by the I11vestigatio11s Co111111ittee to address - alljind provenance in the 
allegations that the financial statements <!fthe HCU, in the years leading to its collapse, were 
mate1ial/y misleading and not in compliance with req11isite accounting principles, and that 
the claimant improper/y failed to alert H CU members to this as required by general/y accepted 
auditing standards. The Browne Complaint, or more particular/y the Article, whose contents 
were referred to the Investigations Committee, was 110/ divorced from these complaints. Rather 
thry flowed from an investigation into whether the a11dits ef the financial statements by the 
claimant,fallowing upon the replacement ef the HCU's previous auditor Madan Ramnarine, 
were in fact material/y misleading and if so the instances ef and reasons far this. 

To the court's knowledge, that evidence of Mr. Young was not challenged. Further, 

there was a failure of the claimant to identify exactly which charge he believed was 

outside the ambit of the misconduct brought to bear by the article. As a matter of 

fact the submission rests on the assertion that the article referred only to the 

claimant's treatment of $31million and the fact that the Investigations Committee 

had trawled through the evidence of the Commission of Enquiry. 

65. Respectfully, the claimant's treatment of $31million was not the be all and end all of 

the article. While that is the main issue as gleaned from the title, it would be against 

the functions of the Investigations Committee to restrict itself simply to the title of 

the article. That Committee is tasked with the very important role of determining 

whether there is a prima fade case to be forwarded to the Disciplinary Committee. 

That Committee then must investigate complaints and seek to ascertain the facts. 

66. As observed the Browne Complaint was a bare one in that it simple brought an 

article with facts and matters contained and did not necessarily make any specific 

allegation. Being of the view that the matters disclosed in the article were of some 

concern, the Investigations Committee had a responsibility to confirm whether or 

not the article was a true reflection of the actions of the claimant. The way in which 

they sought to do that was to review the evidence given by him to the Commission 

of Enquiry. According to Mr. Young that review was done with reference to the 

matters raised in the article. Obviously, it would have been reckless of the 

Investigations Committee to have relied only on the article since, in itself, it would 

have been a hearsay representation of what the author considered to be the 

highlights of a more comprehensive and detailed body of evidence before the 

Commission of Enquiry. Surely, to discern the facts in issue, it was perfectly 

allowable, and reasonable, for the Investigations Committee to carefully analyze the 

evidence in question to determine whether the furtherance of its objects, as defined 

by the Act, was, or could be, invoked. 
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67. The respondent therefore did not act outside its remit in formulating the Notice of 

Complaint as it was entitled to do based on the complaint before it.17 

Delay 

68. It is not disputed that there was a delay of approximately 17 months in the 

Disciplinary Committee issuing the Notice of Complaint. In relation to notice being 

given to the claimant Rule 25 of the 1973 Rules provide that: 

25. Whm a complai11t is reftmd to the Disciplinary Committee under Rule 23, the 
Disciplinary Committee shall notify the member concerned of the nature of the complaint and 
of the time and place fixed far hearing thereof. The respondent member shall be entitled to be 
heard before the Committee and shall be permitted to be represented by such persons as he 
mqy wish and to call witnesses and to cross-examine witnesses called against him. 

69. There is no timeframe stipulated by which the Disciplinary Committee ought to 

have notified the claimant. In any event the claimant submitted that the period of 

17 months is unlawful as there would come a point at which the failure to comply 

with the regulation where the length of the delay was such as to invalidate any 

subsequent Notice of Complaint.18 Reliance for this submission was placed on the 

case of R (Martin Richard R) v The General Teaching Council for England 2008 

EWHC 133. In that case however, there was a period stipulated by the regulations 

for the Notice of Investigation to be issued, that is, not more than four weeks. 

70. In this case there is no obvious breach of the regulations as there is no timeframe 

stipulated for the giving of notice. The claimant suggested that notification is 

intended to follow immediately upon the referral of the complaint to the 

Disciplinary Committee as there is no investigative function placed upon the 

Disciplinary Committee. The court notes however that though the Disciplinary 

Committee is not called upon to investigate they are required to carefully consider 

the charges as Rule 26 of the 1973 Rules require that: 

26. If the Disciplinary Committee is of the opinion that the complaint has been proved whol/y 
or in part, it shall make a finding to that effect; and in that event it mqy make O'!J one or 
more of the fallowing orders against the defendant as it considers approp1iate having regard 
to the status o/ the defendant and the Committee's views as to the nature and seriousness ~f 
the complaint and a'!Y other circumstances which the Committee considers relevant: 

71. Notably, one of the reasons put forward for the delay in issuing the notice was the 

need of the Disciplinary Committee to familiarize themselves with the documents 

17 ibid 
18 See R (Martin Richard R) v The General Teaching Council for England 2008 EWHC 133 
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considered by the Investigations Committee which was made difficult by the 

difficulty in scheduling meetings convenient to the members of that Committee. 

72. The claimant then contended that even if the delay was not unlawful, the court 

should use its inherent jurisdiction. In determining whether it should exercise its 

inherent jurisdiction the court was asked to not only consider actual prejudice to the 

claimant but also the significant departure from a prescribed framework of 

disciplinary proceedings. It was thus argued that if there is noncompliance with a 

procedural rule which requires a notice to be issued timeously in connection with 

disciplinary proceedings the person at fault must be prepared to justify any delay 

and a substantial breach will give rise to a presumption of prejudice as illustrated 

by the cases of Regina v Chief Constable of the Merseyside Police ex parte Merrill 

WLR 20th October 1989 page 1077 at pages 1085 letter E and R v Bow Street 

Stipendiary Magistrate (1990) CR App R 283 at pages 29, 297. 

73. It is accepted that the court has the inherent jurisdiction to stay proceedings where 

there is delay and it can be proven that the prejudice to the applicant amounts to an 

abuse of process.19 The court can however find no inherent presumed prejudice by 

the presumed noncompliance of a procedural rule as, unlike in the case of Regina v 

Chief Constable of the Merseyside Police ex parte Merrill which concerned a 

regulation to give notice as soon as practicable, there was no such reference to a time 

for notice on the facts of this case. Also, the claimant's attempt to infer prejudice by 

what they see as substantial delay is not accepted in light of the reference to the case 

of R (Martin Richard R) v The General Teaching Council for England. In that case 

the court found that 12 months would have been sufficient to allow the claimant to 

form the view that the proceedings against him had been discontinued. That finding 

however was said in the context of a stipulated timeframe of 4 weeks for giving 

notice. 

74. In determining whether the delay in this case was prejudicial to the claimant there 

must be a consideration of the facts in this matter to determine if the claimant can 

still have a fair hearing. 20 The general principles to be applied are articulated in the 

case of Varma v The General Medical Council [2008] EWHC 753 referred to by the 

respondent where, at paragraph 16, it was articulated: 

It was common ground that the principles to be applied when considering whether to sit!] the 
proceedings as an abuse of process because of delay are those slated l?J Rose L], Vice 
Presidmt, whm giving the judgment of the co1111 in R v S ( crime: delay in proseculion) [2006} 
EWCA Crim 756, [2006] 2 Cr App Rep 341, as fallows: 

19 See R v Bow Street Stipendiary Magistrate 
20 See Varma v The General Medical Council (2008] EWHC 753; Gibson v The General Medical Council 
(2004] EWHC 2781 (Admin); Attorney General's Reference (No. 2 of 2001) (2003] UKHL 68; Spiers v Ruddy 
[2007] UKPC 02 
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'[20} In our judgment, the discretionary decision whether or not to grant a stay as an abuse 
ofprocess, because of delay, is a11 exercise in judicial assessment dependent on jttdgment rather 
than 011 any conclusion as to fact based on evidence ... 

[21 J In the light of the authorities, the corre1,1 approach far a judge to whom an application 
far a stay of process on the ground of delay is made, is to bear in mind the fallowingprinciples: 

(i) Even where delay is u,!fustiflable, a permanent stay should be the exception rather 
than the mle; 

(ii) When there is 110 fault on the part of the complainant or the prosecution, it will be 
very rare far a stay to be granted,· 

(iii) No stay should be granted in the absence of serious prejudice to the defence so that no 
fair trial can be held; 

(iv) When assessing possible serious prejudice, the judge sho11ld bear in mind his or her 
power to regulate the admissibility of evidence and that the trial process itself should ensure 
that all relevant fat1ual issues arising from delay will be placed before the jury far their 
co11sideration in accordance with appropriate direction from the Jitdge; 

(v) Ij; having considered all these factors, a judge's assessment is that a fair trial will be 
possible, a sit!] should not be granted.' 21 

75. In that case there was a delay of three and a half years between the date of the 

original complaint and the commencement of the hearing as well as competing 

medical reports attesting to the issue of Dr. Varma's fitness to continue with the case 

and the court nonetheless found that he was still able to have a fair hearing. Forbes 

J reasoned at paragraph 26: 

I agree with Mr Shaw's further submission that the panel was tight to bear in mind, as it 
did, that it had to balance Dr Vanna's private rights against the publi1,· interest in having 
serious allegations proper/y investigated and adjudicated upon. I also accept that it is clear 
that the panel had very much in mind its power to regulate the proceedings so as to ensure 
fairness. As Mr Shaw pointed out, the panel cited and applied the judgment of the Divisional 
Court in R (011 the application of P) v West London Youth Court [2005] EWHC 2583 
(Admin), [2006} 1 All ER 477, [2006} 1 W'LR 1219 (hereafter 'P'): see para [18} of 
the judgment, which states: 

'The first port of call is not to prevent the court fivm hearing the case but to grapple 
with the d!fliculties. A trial should not be abandoned before all pradical steps to 
overcome the d!fliculties have bem exhausted. It is also, we think, an important 
point that the ;i1dge who is hearing the trial has a conti1111i11g1i1risdiction to stay 
proceedings far abuse of process. Thus, if it becomes apparent during the course of 
the hearing that the claimant is 1111able effective/y to participate, the judge can stay 
the proceedings at that point. This is sure/ya better course than staying a prosecution 
at the outset when events would have shown it could fair/y have proceeded ' 

76. Similar considerations were taken into account in the case of Gibson v The General 

Medical Council [2004] EWHC 2781 (Admin) which concerned a delay in excess of 

21 These very principles were applied by the Court of Appeal in the case of Sinanan v Ayers-Ceasar Civ App 
No 137 of 2006 
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5 years between the applicant being notified of the investigation and the hearing of 

the complaint. Elias J considered that both the legitimate expectation of complainants and 

the public confidence in the regulation of the medical profession require that the complainant 

should, in the absence of some special and sufficient reason, be publicly investigated. It would 

undermine the important principle if mere unreasonable delay, absent prejudice, were to 

require a stay to be granted. "22 

77. In refusing to grant in a stay in the face of a delay for 2 years, even without any 

explanation, the Privy Council considered the following additional considerations 

in the case of Haikel v The General Medical Council [2002] UKPC 37 at paragraph 

14 and 15: 

........ Their Lordships consider that an explanation far this lapse of time might have been 
ill11minating and helpjitl to the PCC. However in the absence of an explanation it was still 
open to the Committee to detern1i11e whether or not the delay was such as to amount to an 
abttse of process. There was no evidence or suggestion by the Appellant that he had s'!ffered 
a,!Y material prejudice in addition to the lapse of time. There was 110 complaint that witnesses 
were no longer available who would have been but far the delay. The records of the patimts 
were available and full and even those of Ms A were eventualfy produced, albeit incomplete. 
In the absence of a,!Y such assertions it was open to the Committee to reach the decision it did 
and to proceed lo hear the conplaints. 

{15} Their Lordships have not been persuaded that on the facts of this case it can be said 
that the reasonable time requirement has bee11 violated To stay proceedings on the ground of 
abuse ~f process is a rare step onfy to be taken in exceptional cases. There was undo11btedfy 
an important countenJailing public interest that allegations of such a serious nature should 
be heard and determined rather than stayed. 

78. Mere delay then is not sufficient but the court must consider whether, having 

considered the relevant factors and the tribunal's ability to control any likely 

prejudice,23 whether or not the claimant can still have a fair trial. The pertinent 

factors are that: 

78.1. There was no statutory requirement for the Notice of Complaint to be 

served within a particular timeframe and so no breach of any procedural 

rules; 

78.2. There is a strong public interest in bringing professional disciplinary 

proceedings in order to maintain professional reputation and integrity 

both in claimant and in the profession as a whole especially as in this case 

22 See para 36 of that judgment; see also R v General Medical Council ex parte Toth (2001) 1 WLR 2209; Le 
Bosquet v General Optical Council [2002) EWHC 1041 (Adm in) which centered on delas in excess of 2 years 
between the complaints being referred to the disciplinary committee and the notice of intention to hold a 
disciplinary inquiry; Aaron v The Law Society. [2003) EWHC 2271 which concerned a delay of 13 years 
between the alleged improper conduct ~r\Hthe; i-n~titution ·of proceedings a·nd ·in relation to which the 
ground of appeal was rejected; R v Institute of Chartered Accountants of England and Wales [2009) EWCA 
Civ730 
23 See also Sookermany v The DPP 
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where the sudden and highly alarming collapse of the HCU caused grave 

public consternation and naturally gave rise to questions as to how such a 

state of affairs could have been perpetuated against unsuspecting 

stakeholders; 

78.3. As noted by the Disciplinary Committee, there is no allegation that the 

claimant would be unable to mount a proper defence; 

78.4. All the evidence on which the respondent relies, the notes of evidence from 

the Commission of Enquiry and the relevant accounts of the HCU are 

readily available; 

79. The aspects of actual prejudice alluded to by the claimant was limited to assertions 

that 

79.1. By June 2014 having heard nothing from any Committee he concluded that 

the complaint against him was not being pursued; and 

79.2. Having received the Notice of Complaint he was dismayed as he believed 

that the complaint had long since been abandoned and felt like he was 

being tried a second time for the same matter 

80. There is no evidence that the claimant's health pose any real concern to his ability 

to continue in these proceedings as was competently done before the Investigations 

Committee. 

81. All things being considered there is no compelling reason why it would be unfair to 

proceed to hear these complaints. Mere delay, anxiety and dismay is not sufficient 

in this instance where the public interest weighs heavily in favor of having the 

matter properly ventilated especially in light of the explanation put forward by the 

respondent. 

Order 

82. The claim is dismissed. 

83. The disciplinary proceedings which were postponed by agreement may continue as 

the respondent sees fit. 

84. The issue of costs to be discussed with the parties. 
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Appendix 

Depositors in dark about $31m loss (with CNC3 video) 

Auditor accused of collusion with managers 
Yvonne Baboolal 
Published: 
Wednesday, October 24, 2012 

British barrister Marion Smith has suggested that auditor Chanka Seeterram 
colluded with the Hindu Credit Union (HCU) to pull the wool over the eyes of 
its members by not disclosing its financial weaknesses to them. Smith 
yesterday suggested to Seeterram that weaknesses he identified in the HCU's 
financial accounts were not disclosed to members. 

She was cross-examining the auditor at the Clico/HCU commission of enquiry 
at the Winsure Building, Richmond Street, Port-of-Spain. Seeterram was 
approached by the HCU in October 2003 to audit its accounts as a 
replacement for Madan Ramnarine, who had found serious discrepancies in 
the credit union's financial statements. 

Giving an exam.pie of how Seeterram withheld critical information from the 
general membership of the HCU, Smith said there was a $25 million gain in 
appreciation in certain properties in 2005. At the same time losses were 
incurred amounting to $31 million, the commission heard . 

However, Seeterram did not show that loss in the auditor's 2005 report. 
However, he included it in a separate statement in September 2006, Smith 
said. Seeterram, responding, said reports of the $31 million loss were indeed 
left out of the HCU's 2005 financial statement and agreed with Smith that was 
deliberately done by HCU managers. 

"You are the auditor. Part of your task is to assess this approach," Smith told 
Seeterram. He said it was a very delicate matter he had to decide upon and 
he had to make a compromise. He added: "People were demanding funds. I 
was thinking about the members, investors. It was a compromise in that it 
would buy some time for the HCU to get its act together. If it was put in the 
2005 report, the HCU would not have been able to face the impact. 

Heavy spotlight on fromer HCU auditor Chanka Seetaram 

"I felt the managers needed some time to get external help. They agreed to 
my suggestion to go to the Government for help." Smith again suggested to 
Seeterram that it was a difficult decision and one that was made behind 
closed doors. "Only you and the HCU directors," she said. "How would the 
average member begin to pick up what this meant? That the $31 million 
should not be there. It should be here," she said. 
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At the HCU's 2005 annual general meeting, Seeterram made no reference to 
the fact that the treatment of the $31 million was wrong, Smith said. In the 
president's address contained in a booklet to members at the 2005 annual 
general meeting, HCU president Harry Harnarine told members there was a 
15 per cent profit in shareholders' returns. 

Seeterram agreed with Smith that information was erroneous but admitted he 
did not seek to correct it in his auditor's report. More vital information was 
withheld from the membership at the 2006 AGM, Smith said. A management 
letter in October 2006 disclosed the HCU was losing $2 million a month and 
had incurred a consolidated loss by September 2006 of $150 million, Smith 
said. There were grave problems in repaying depositors, she said. 

'This piece of information was not reported to the AGM in 2006. None of the 
matters discussed today (in the enquiry) were raised," she told Seeterram. 
Smith said all HCU managers were made to undergo eight-hour training 
sessions to explain to members what had happened. Seeterram said he was 
not a part of those sessions. 
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